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MONTANA EIGHTH JUDICIAL DISTRICT, GALLATIN COUNTY
E,LK GROVE DEVELOPMENT

Dept. No.1
Cause No. DV-18-7884

COMPANY,
Plaintiff,

FIRST AMENDED COMPLATNT

(Injunction)

V

FOUR CORNERS WATER AND
SEWER DISTRICT and DOES 1 to 10.
Defendant.

For its complaint against Defendant Four Corners Water and Sewer District

("FCWSD" or the "District") and various other persons to be named, Plaintiff Elk
Grove Development Company ("Elk Grove") alleges as follows:

PARTIES, JURISDICTION AND VENUE

1.

Elk Grove is a Montana corporation with its principal place of business

in Gallatin County, Montana. Elk Grove also owns real property
in Gallatin
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County, Montana.

2.

Four Comers is a county water and sewer district organized and doing

business in Gallatin County, Montana under the authority of Montana Code

Annotated 57-13-2203.

3.

Does

1

to l0 are various other persons who may be responsible for the

actions sought to be enjoined in this lawsuit and for various damages to Elk Grove

in the event such actions are not enjoined.

4.

This Court has personaljurisdiction overthe parties and subject matter

jurisdiction over the claims set forth in this Complaint.

5.

Pursuant to Montana Code Annotated $$ 25-2-125 and -126, venue is

proper in this Court.

TACTUAL ALLEGATIONS

6.

Elk Grove owns 12 lots (the "Phase 4 Lots") within a subdivision

known as "Elk Grove Subdivision, Phase 4." Phase 4 is one of fow phases of the

Elk Grove Subdivision, all ofwhich have been platted, approved and recorded in
the records of Gallatin County, Montana as Elk Grove Subdivision, Ph. 1,2,3 & 4
in Portions of Sections 23,24,25 and26, Township 2 South, Range 4 East as Plat
Nos. J-3 16, J-365, J-393, J-394, andJ-365A.

7.

Elk Grove acquired the Phase 4 Lots from Concinnity, LLC

("Concinnity"). Concinnity was the owner and the original developer of each of
2
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the phases of the Elk Grove Subdivision.

8.

As part of t}le development of the Elk Grove Subdivision, Concinnity

installed or arranged for the installations of water wells, a wastewater treaftnent
system, and various pipelines, hydrants and other water and wastewater

infrastructure. Although some of the phases of the Elk Grove Subdivision have
been developed with residences, the Phase 4 Lots have not yet been improved with

permanent structures. However, water lines, sewer lines, power, gas and

underground utilities have been installed in Phase 4 Lots, along with paved road,
concrete curb and gutter and stormwater drains. Elk Grove plans to ultimately
develop the Phase 4 Lots for mixed uses compatible with the surrounding

community and in accordance with Four Corners Zoning regulations. Elk Grove
currently holds the Phase 4 Lots for fuflre development and investment purposes.

9.

In addition to the Phase 4 Lots, EIk Grove also owns other real

property within the various phases ofthe Elk Grove subdivision, including
property within Phases 2 and3. Like the Phase 4 Lots, the ultimate development
of these lots also depends upon maintenance of the secure water and wastewater
treatment system that currently exists within the Elk Grove Subdivision.

10.

As part of the platting of the Elk Grove Subdivision, certain utility lots

and easements were created for the purpose of constructing the wells and

wastewater treatment system to provide water and wastewater and other
3
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utility

services to future owners of lots within the various phases of the Elk Grove

Subdivision.

11.

On or about September 11,2003, Concinnity conveyed property to

Utility Solutions, LLC ("Utility Solutions"). This property included

several

utility

lots, easements, a water right, and other assets within and relating to the various

Elk Grove subdivision phases. The purpose of this conveyance was to transfer
operational responsibility of the water and wastewater system within the Elk Grove
Subdivision to an entity with expertise and experience in operating utility
operations.

12.

The conveyance from Concinnity to

Utility Solutions included the

water right that authorizes water to be used in the wells installed in the Elk Grove
Subdivision for the benefit of the properties and owners of property within the

subdivision. The water right conveyed by Concinnity to Utility Solutions is
indexed in the Montana water rights record system as water right number 41H
110168-00 (the "Water

Right"). The authorizedplace of use for water use from

the wells is limited to the Elk Grove subdivision.

13.

The grant of property, including the Water Right, from Concinnity to

Utility Solutions was specifically made subject to a set of covenants (the
"Covenants") that were attached as Exhibit 5 to the deed to the property, and
recorded in the records of Gallatin County, Montana. The Covenants state that
4
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they run with the land and bind all future owners of what is defined as "Burdened

Property" under the terms of the Covenants. The Burdened Property includes the
Water Right.

14.

The Covenants were developed specifically to protect all ofthe owners

of property within the Elk Grove Subdivision. As to water, the Covenants
specifically state that "Burdened Property," which include the Water fught, "shall
be used exclusively for the diversion and distribution of water and water supply for

residential, commercial and open space (including, but not by way of limitation,
the irrigation of parks) of all the Benefited Property and each part thereof."
(Emphasis added.) The Covenants also place limits on the use of the capacity

of

the wastewater treatrnent system construction and use on the Burdened Property.

15.

The Covenants were carefully developed and put in place to benefit all

ofthe Elk Grove properties by ensuring they have a secure water source, and
access to a wastewater treatment

facility that has sufficient capaclty to treat

wastewater generated at Elk Grove without causing a nuisance. Absent the

security provided by these Covenants, the owners of properties within the Elk
Grove Subdivision, including Elk Grove, are at risk of being unable to use their
properties to their fullest potential because of the difficulty in securing water and
wastewater entitlements in this area of Gallatin County. By having the Covenants

in place, the water and wastewater entitlements and infrasructure that currently are
5
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in place or can be put in place are available to and specifically benefit the Elk
Grove properties. Likewise, the Covenants also prevent the wastewater treatment
system from being overly developed which would risk causing a nuisance to
owners of property within the Elk Grove Subdivision.

16.

The benefits ofthe Covenants are for the sole benefit of properties

within the Elk Grove Subdivision and never have been amended or modified to
allow use of water for any property other than Benefited Property. The Covenants
remain in place today.

17.

On December 23,2015, Utility Solutions deeded to FCWSD certain

real property, which included the property identified as "Burdened Property" under
the terms of the Covenants, and specifically included the Water Right. Since that

time, FCWSD has operated the water distribution and wastewater treatrnent
systems that provide services to the Elk Grove subdivisions, which are "Benefited

Property" under the terms of the Covenants. Utility Solutions included the Water

Right in the December 2015 conveyance of property to FCWSD.

18.

The deed from

Utility Solutions, LLC to FCWSD (Doc. 2533753)

specifically states that the conveyance ofproperty is subject to "all covenants,
conditions, restrictions, agreements, and instruments of record." The covenants are
of record and FCWSD accepted the property with record notice of the Covenants.
FCWSD therefore took the property subject to all of the obligations imposed by the
6
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Covenants.

19.

On October 12,2006, Utility Solutions submitted to the Montana

Department of Natural Resources and Conservation ("DNRC") an application to
change various aspects of the Water

Right. For indexing purposes, DNRC

assigned the number 4lH-30024735 to the application.

20. Utility Solutions did not provide notice to Elk Grove or any other
owner ofBenefited Property as part ofthe change application.

21.

DNRC granted the application on July 3,2007. The change

authorization imposed a deadline of December 31,2016 for Utility Solutions to
complete the authorization. Neither

Utility Solutions nor its

successor met this

deadline.

22.

In June 2017 atthe annual Elk Grove Homeowners Association

Meeting, FCWSD, through its agent Morrison-Maierle, made a formal presentation
regarding the possibility of annexing all ofthe Elk Grove subdivision into the

District. At this meeting, one of the FCWSD Board members stated that FCWSD
planned to sigrificantly expand the existing wastewater plant at Elk Grove

subdivision for the benefit ofproperties outside the subdivision. In response to this
statement, one of the owners of Elk Grove told the FCWSD attomey, who assisted

in the presentation to the Elk Grove residents by answering questions after

Morrison-Maierle concluded its slide presentation, that any such expansion would
7
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violate the Elk Grove covenants. FCWSD responded by denying the existence

of

the covenants even though they are ofrecord and excepted from the title warranties
in the deed FCWSD accepted from Utility Solutions.

23.

At the same meeting, FCWSD also discussed the potential for a

neighboring developer directly to the south of Elk Grove, to drill irrigation wells

for Elk Grove's benefit, and thereby free up potable water from the Elk Grove
water system which could then be diverted to a large subdivision that was being

planned. One of the Elk Grove owners again raised the issue of the covenants and
asked where he could leam more details about the plan to divert Elk Grove water

to property outside of Elk Grove. FCWSD declined to provide any details and

simply stated the idea of using Elk Grove water to serve the new development was
'Just a rumor" at that stage and Elk Grove was welcome to attend the District's

public meetings to leam more if the plans progressed.

24.

Elk Grove, concerned about FCWSD's reluctance to share information

with Elk Grove homeowners about

a plan

which apparently had advanced beyond

rumor stage, subsequently discovered Morrison-Maierle had been working for the
developer and had prepared a detailed water capacity report asserting that Elk

Grove had ample "extra" water which could be used to serve the high-density
subdivision the developer had planned. This statement was false because

it

directly conflicts with the provisions of the Covenants which FCWSD and its agent
8
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were aware of at the time they published the report.

25. At a subsequent

District Board meeting in the summer of 2017,

Morrison-Maierle, in its capacity as agent for the FCWSD, was asked if any
change of place of use application had yet been filed with the DNRC in connection

with the apparent plan to convey water out of Elk Grove. The Morrison-Maierle
engineer stated that no such application had been filed with the DNRC. This
statement was also false and deliberately misleading to owners of lots within the

Elk Grove Subdivision, including Elk Grove.

26.

Despite Morrison-Maierle's denial that any change of place of use

application had been filed, Elk Grove contacted the DNRC in August 2017 and
discovered for the first time the 2007 change application, and about a pending
extension request which had been filed in December 2016.

27.

On August 10,2017, Elk Grove sent a letter to DNRC requesting that

it

not approve t}re extension because the change authorization lacks good cause under

Administrative Rule of Montana36.l2.503(2). Specifically, Elk Grove informed
DNRC that FCWSD lacked authority to obtain an extension because the Covenants
bar FCWSD from using the Water Right and the Elk Grove wells to supply water

to any property not within the Elk Grove Subdivision. DNRC has not approved the
extension.

28.

On August 10,2017, Elk Grove also sent a letterto FCWSD notifring
9
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it that any action to use water from Burdened Property on property that is not
Benefited Property would violate the Covenants. Elk Grove also stated that
FCWSD was risking violating the Covenants with certain actions it was proposing

with respect to modifications to the Elk Grove wastewater treaffnent system. Elk
Grove reiterated these positions in subsequent correspondence.

29.

After receiving the correspondence from Elk Grove, FCWSD gave the

impression at subsequent District meetings

in20l7

and early 2018, that it was

backing off of delivering water outside Elk Grove or taking other action that would
violate the Covenants. At a District meeting on May 15 2018, the FCWSD Board
further reinforced this apparent position by stating to Elk Grove that it had no plans
to use Elk Grove water outside of Elk Grove.

30.
be untrue.

Ultimately the impression FCWSD was giving to Elk Grove proved to

At a District meeting on June

19, 2018, the District confirmed that

it

was making plans to deliver water from Elk Grove to a proposed subdivision
outside of Elk Grove owned by APK, LLC

("APK"). Apparently, at some point

prior to the 2015 transfer to FCWSD, Utility Solutions had entered into a contract

with APK to provide water and wastewater services to APK. The property owned
by APK is not within any of the Elk Grove subdivision phases. Utility Solutions
apparently assigned the rights and obligations under this agreement to FCWSD as
part of the 2015 conveyance of property. FCWSD evidently plans to satisff its
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obligations to APK by using water and wastewater services on Burdened Property.

31.

The FCWSD apparent decision to ignore the Covenants and deliver

water outside Elk Grove was further confirmed when, on July 5,2018 APK
submitted its application and engineering plans to the Montana Department

of

Environmental Quality which included a capacity letter from Morrison-Maierle, as
the agent for FCWSD, showing the District's intent to divert Elk Grove water to

APK.

32.

Elk Grove was not provided notice of the contract to supply water and

wastewater to APK.

33.

Elk Grove brings this lawsuit to enjoin FCWSD from violating the

Covenants by providing water service to APK or any other person other than

property defined as "Benefited Property" under the Covenants.

CLAIM FOR RELIEF
(Injunction Against FCWSD)

34.

Elk Grove realleges all prior allegations.

35.

Under the plain terms of the Covenants, water service from the wells

within the Elk Grove Subdivision and the Water Right is limited to water service to
a Benefited Property

within Elk Grove. Any attempt to provide water service to

property that is not Benefited Property is not authorized under the Covenants.

36.

The Covenants are legally binding on FCWSD and prevent it from
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offering water service from Burdened Property, including the Water Rights, to any
property other than Benefited Property.

37. FCWSD has began to take steps in violation

of the Covenants by

various actions such as approval of actions for design and construction and seeking

to extend the authorizationto change the Water Rights to allow water service to
property other than Benefited Property.

38.
because

Pecuniary compensation does not offer adequate relief to Elk Grove

it is impossible to predict with certainty the reduction in value that will

occur to property owned by Elk Grove if FCWSD is allowed to violate the
Covenants by providing water service from Burdened Property to property that is

not Benefited Property.

39. If FCWSD is not enjoined and barred from delivering water from
Burdened Property to any property other than Benefited Property, such action

will

also amount to a condemnation of the rights of Elk Grove by destroying

entitlements to water service that currently are in place. This in turn will also
result in a taking of wastewater capacity that currently is reserved to and owned by

Elk Grove as an owner of the Phase 4 Lots and other property within Elk Grove.
FCWSD has no right to take these entitlements through these actions because to do
so

will violate the Covenants.
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40.

Pursuant to Montana Code Annotated 5 27-19-102 and other applicable

legal authority, an injunction is the appropriate remedy to prevent FCWSD from

violating the Covenants.
PRAYER FOR RELEF
WHEREFORE, Elk Grove prays as follows:

1.

For an order enjoining FCWSD from offering water service sourced

from any well located on Burdened Property and from the Water Right to any
property that is not Benefited Property.

2.

For attomeys' fees and costs.

3.

For such other relief as the Court deems proper.

DATED

this Z-l

day of July, 2018.

Attorneys for Plaintiff
ELK GROVE DEVELOPMENT COMPANY

GARLINGTON, LOHN & ROBINSON, PLLP
350 Ryman . P. O. Box 7909

Missoula, MT 59807-7909
Telephone (a06) 523-2500
Telefax (406) s23-259s

R. Brown
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